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1. OnNovember 12, 2001, Captain Sen Ngo was steering his boat beneath the Biloxi/Ocean Springs
drawbridge whenthe boat collided withthe bridge. At the time of the accident, Ngo's boat wasinsured by
Centennia Insurance Company. Centennid investigated the claim and paid Ngo's claimed property damage
less $1,750 in damages which Centennid attributed to damage previoudy sustained by Ngo'svessd. On
November 12, 2002, Ngo filed suit agang Centennid, G & M Marine, and Point Cadet Insurance
Company. Centennid and G & M Marine filed atimely answer, and Point Cadet filed a motion to dismiss
for fallure to sate a dlam for whichrdief may be granted pursuant to Rule 12(b)(6) of the Missssppi Rules
of Civil Procedure. Centennid and G & M Marine propounded interrogatories and requestsfor production
of documents on Ngo on December 6, 2002.

912 On February 5, 2003, Ngo requested an extension of time to respond to the discovery requests.
Centennid, G & M Marine and Ngo agreed that Ngo would respond to the discovery by February 28,
2003. On March 13, 2003, after receiving no response from Ngo, Centennid and G & M Marinefiled a
motion to compel. In his response to the motion to compel, Ngo argued that hisfalure to comply with the
discovery requests was due, in part, to atuberculoss diagnosis. Ngo further stated that he was diagnosed
withactive tuberculosis in September 2002, and he attached a doctor's note to the motionin support of this
contention. The note further stated that Ngo would not be released to work until June 2003. Ngo argued
that because of his medication schedule, it was not possible for him to assist in completing the discovery
requests. Ngo further argued that because he speaks no English he rdied on his son to interpret for him,
however due to Ngo'sinability to work, Ngo's sonwas occupied withrunning the family businessand could

not assist Ngo in trandating.



13. On April 8, 2003, Centennid and G & M served a subpoena duces tecum on Ngo's doctor,
requesting Ngo's medica records. On April 14, the court held ahearing on the motion to compd. At this
hearing Ngo did not urge the court to quash the subpoena. On April 17, thetria court ordered that Ngo
respond to the discovery requests, and on May 8, Ngo submitted responses to some of the requests. On
July 14, Centennid and G & M Marine filed amotion to dismiss or to compel proper discovery responses
regarding Ngo's responses to certain interrogatories and certain requests for production.

14. Ngo filed amoation for trid setting on August 4, and on August 7 Ngo filed a motion for contempt
and sanctions againgt Centennid and G & M Marine claming that the subpoena duces tecum violated the
physician-patient privilege. A hearing was held on August 22, and the trid court denied Ngo's motion for
sanctions and contempt. The trid judge adso determined that it would be of little benefit to re-order Ngo
to comply with his previous discovery order. OnAugus 26, the trid court dismissed Centennid and G &
M Marine without prgjudice, but included in his order a provison "that Plantiff shdl not re-file a lavsuit
agangt such Defendants without fully responding to their aforesaid Interrogatory and Requests for
Production." The court dso dismissed with prgudice dl dams againg Point Cadet by virtue of an order
filed September 3. Ngo filed amotion to dter, amend or vacate the order dismissing Centennid and G &
M Marine, and the trid court denied the motion. It is from the trid court's orders of August 26 and
September 3 that Ngo now appedls.

15. Ngo assgns error in the following: (1) the trid court erred in dismissing Centennid and G & M
Marine without prejudice due to the dleged discovery violations, (2) thetria court erred in denying Ngo a

hearing on his motionto alter, anend or vacate the order of August 26; (3) thetrid court erred in dismissing



Point Cadet with prejudice; (4) the trid court erred in not sanctioning Centennid and G & M Marine for
acquiring Ngo's medica records without Ngo's consent.
STANDARD OF REVIEW
T6. "Trid courts have consderable discretionin discovery matters and decisons will not be overturned
unlessthereis an abuse of discretion.” Robert v. Colson, 729 So. 2d 1243, 1245 (f11) (Miss. 1999)
(ating Dawkinsv. Redd Pest Control Co., 607 So. 2d 1232, 1235 (Miss. 1992)). A motionfor dismissd
under Mississippi Rule of Civil Procedure 12(b)(6) raises anissue of law. Tucker v. Hinds County, 558
So. 2d 869, 872 (Miss. 1990). Inreviewing thegrant of amation to dismiss, this Court conductsade novo
review. T.M. v. Noblitt, 650 So. 2d 1340, 1342 (Miss. 1995).
DISCUSSION OF THE ISSUES

l. ORDER DISMISSING CENTENNIAL AND G & M MARINE WITHOUT
PREJUDICE

a) Dismissing Centennial and G & M Marine without prejudice
17. Missssppi Rule of Civil Procedure 37 is designed to vest with the trial court great latitude in
deciding when and what sanctions will be imposed for adiscovery violaion. White v. White, 509 So. 2d
205, 207 (Miss. 1987). Rule 37 grants the trid court a multitude of options in meting out sanctions for
discovery violations, induding griking pleadings, sayingthe proceedings, or dismissngtheaction. M.R.C.P.
37(b)(2). Theauthorityto dismissisvested inany court of law or equity, Since it is necessary to the orderly
expedition of justiceand the court's regulation of its own docket. Palmer v. Biloxi Reg'l Med. Cir., 564

So. 2d 1346, 1367 (Miss. 1990). ThisCourt will affirmatria court'sdecison unlessthereisa”definiteand



firm conviction that the court below committed aclear error of judgment in the conclusion it reached upon
weighing of rdevant factors." Piercev. Heritage Properties, Inc., 688 So. 2d 1385, 1388 (Miss. 1997).
118. The Missssppi Supreme Court has outlined four factors as guidance in evauating the
appropriateness of adismissd withprgudice under Rue 37. Thesefactors are consderations and not four
absolute requirements. Smith v. Tougal oo College, 805 So. 2d 633, 640 (124) (Miss. Ct. App. 2002).

Frg, dismiss is authorized only when the falure to comply with the court's order results

from wilfulness or bad faith, and not from the inability to comply. Dismissdl is proper only

instuationwherethe deterrent vaue of Rule 37 cannot be substantidly achieved by the use

of lessdrastic sanctions. Another consideration is whether the other party's preparationfor

trid was subgtantidly prejudiced. Andly, dismissd may be ingppropriate when neglect is

plainly attributable to an attorney rather than a blameless dient, or when a party'ssmple

negligence is grounded in confusion or Sncere misunderstanding of the court's orders.
Pierce, 668 So. 2d at 1389. It isimportant to note that while the court in Piercereferred to dismissd with
pregjudice, in the case sub judice, Centennid and G & M Marine were dismissed without prejudice.
T9. A case moreanaogous to the case at bar is Fluor Corp. v. Cook, 551 So. 2d 897 (Miss. 1989),
which pre-dates our supreme court’s andyds in Pierce, but is ussful in this case because it addresses a
dismissd without prejudice. In Fluor, the plantiff's medical mapractice suit was dismissed without
prejudi ce fallowing the exclusionof the plaintiff’ sexpert witness due tothe plantiff’ sfaluretotimely respond
to interrogatories. The supreme court considered why the plaintiff failed to respond to the interrogatories
and determined that the “[plaintiff’s] failure to comply was because of inability to comply, rather than
because of willfulness, bad faith, or any fault of the [plaintiff], thus making the action discretionarily
dismissble without prgudice” Fluor Corp., 551 So. 2d at 903.

910. Under the law as enunciated in Pierce, it is clear that a dismissa with prgudice requiresthe

cong derationof a number of factorsinduding the disobedient party’ swillfulnessand bad faith, and prgjudice
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incurred by the other party. However, because the case sub judice addresses a lesser sanction, this Court
isincdined to follow the law as enunciated in Fluor, until otherwise instructed by our supreme court.
11. Likethe plantiff in Fluor, Ngo's non-compliance could be attributed to his inability, as opposed to
his obstinance. It is dear that Ngo had some difficulty communicating with his attorney due to hisillness
and the languege barrier. However, the trid court and defense counsel were clearly thwarted in their
attempts to accommodate Ngo and his counsd in their difficulties. Despite numerous extensons and the
court’ sorder to respond to the discovery, the discovery went unanswered. Under Fluor, thetrid judge's
action in dismissing the case without prgudice is clearly within his discretion.

b) Prohibiting Ngo from re-filing his claims
f12. Ngo dsoarguesthat thetrid court erred inordering that he respond to the discovery requests prior
to refiling any suit againg Centenniadl and G & M Marine. ThisCourt isinclined to agree. Missssppi Rule
of Civil Procedure Rule 37(e) grants the trid court latitude in dlowing additiona sanctions. The rule
provides asfollows.

Additiona sanctions: In addition to the gpplication of those sanctions, specified inRule 26

(d) and other provisions of this rule, the court may impose upon any party or counsel such

sanctions as may bejug, if any party or counsd . . . otherwise abusesthe discovery process

in seeking, making or ressting discovery.
M.R.C.P. 37 (¢). While this Court certainly recognizesthe difficulty faced by trid judgesintheseingtances,
this Court does not agree that the trid court acted within its discretion in so requiring that Ngo respond to
discovery in aprevioudy dismissed case as a condition precedent to reffilinghisclams. “A court must ook

to the content of the pleading to determine the nature of the action. Substance is considered over form.”

Arona v. Smith, 749 So. 2d 63, 66 (118) (Miss. 1999). The contingency in the order dismissng Ngo's



cams essantidly enjoins Ngo from proceeding with his clams anew until he complies with the prior order
of the court. To issue an injunction, a court must consder the following factors.

(1) there exists a substantia likelihood that plaintiff will prevail on the merits;

(2) the injunction is necessary to prevent irreparable harm;

(3) the threatened harm to the gpplicant outweighs the harm the injunction might do to the

respondents; and,

(4) entry of the injunction is congstent with the public interest.
City of Durant v. Humphreys County Mem'l Hosp., 587 So. 2d 244, 250 (Miss. 1991). Thereisno
evidence in the record before this Court that the trid judge considered any of the rdevant factors in his
order requiring Ngo to respond to the discovery prior to reffiling his complaint. As such, the trid judge
abusad his discretion in including this provison in the order of dismis.

. DENIAL OFAHEARINGON NGO'SMOTION TO ALTER, AMEND ORVACATE
113.  Ngo cites no authority in support of his contention that the tria court erroneoudy denied a hearing
on hismation to ater, amend, or vacate the judgment. It islong sanding law in Missssppi thet falure to
cite authority in support of an argument precludes this Court from congdering the assgnment of error on
apped. Hewlett v. Sate, 607 So. 2d 1097, 1107 (Miss. 1992). Accordingly, this Court declines to
congder this assgnment of error.

[1. POINT CADET'SMOTION TO DISMISS
14. When consdering a motion to dismiss, the dlegations of the complaint mugt be taken as true and
the motionshould not be granted unless it gppears beyond reasonable doubt that the plaintiff will be unable
to prove any set of facts in support of his dam. T.M., 650 So. 2d at 1342. A motion to dismiss made

under Rule 12(b)(6) should not be granted unless it appears beyond doubt that the plaintiff can prove no set

of factsin support of his dam which would entitle him to relief. Martin v. Phillips, 514 So. 2d 338, 340



(Miss. 1987). When considering a 12(b)(6) motion, the court's inquiry essentidly is limited to the content
of the complaint. Tucker, 558 So. 2d at 872 (citing Jackson v. Procunier, 789 F.2d 307, 309 (5th Cir.
1986)). The court must assume the factual dlegations in the complaint aretrue, construe theminamanner
most favorable to the non-movant, and decide if the facts dleged could give rise to an actionable dam.
Tucker, 558 So. 2d at 872 (ating Rathborne v. Rathborne, 683 F. 2d 914, 918 (5th Cir. 1982)). The
court does not have to accept legd conclusons or dlegations asto the legd effect of events which may be
included in acomplaint. Tucker, 558 So. 2d a 872 (dting Davidson v. Stateof Georgia, 622 F.2d 895,
897 (5th Cir. 1980)).

115. Limitingour review to the content of the complaint, it is clear thet the trid court properly dismissed
Point Cadet. In Count | of the complaint, Ngo states his clam for a full payment of benefits under the
insurance policy. Point Cadet arguesthat it has no responsibility to pay Ngo, for Point Cadet is not a party
to the insurance contract between Ngo and Centennid.  Assuming that the insurer, Centennid, owes
payment under the policy, Ngo has not pled any facts to support a contention that Point Cadet interfered
with proper payment under the policy.

916. In Count 11, Ngo dlegesthat the defendantsrefused to pay his entire claim in bad faith and thet the
defendants attempted to coerce Ngo into withdrawing hisinsurancedam. Assuming that these dlegations
are true, Ngo hasno damagaing Point Cadet, for it isnot a party to the insurance contract. Furthermore,
no facts have been dleged to support Ngo's conclusionthat Point Cadet either participated in or interfered
with Centennid's non-payment under the policy.

17.  InCount I1I, Ngo ligs the following "related causes of action by defendants acting in concert":

breach of contract, negligence, statutory breach, fraud, and "plantiff reserves the right to show other
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wrongful acts by defendants at trid.” Thisligt of alegations are, a best, legd condusons as to the effect
of events to which Ngo dludesinthe complaint. Assuming that the defendants acted recklesdy, as dleged
inthe complaint, Ngo failed to dlege any duty which Point Cadet owed Ngo, much less any factsto support
an dlegation that Point Cadet breached a duty to Ngo. Regarding Ngo's fraud alegation, fraud must be
pled with particularity. Missssppi Rule of Civil Procedure 9(b). There were no facts alleged to support
adam of fraud againgt Point Cadet. This Court further agrees with Point Cadet that no facts were dleged
to support aclaim of "sautory breach.”

118. Count 1V of the complant urges that punitive damages be assessed againgt the defendants.
However, to be ligble for punitive damages, Point Cadet must first be lidble for actua damages. Hopewell
Enters., Inc. v. Trustmark Nat'l Bank, 680 So. 2d 812, 820 (Miss. 1996). Because Ngo did not plead
dams againg Point Cadet for which relief could be granted, neither actual nor punitive damages are
aopropriate. This Court affirmsthetria court on thisissue.

V. SANCTIONS AGAINST CENTENNIAL AND G & M MARINE

919. Ngo urgesthat thetrid court erred in not sanctioning Centennid and G & M Marine for acquiring
his medicd records without authorization. Ngo cites no authority in support of this contention, other than
induding a generd statement in his statement of the issues that Centennid and G & M’ s receipt of the
medical records was “in violaion of the doctor/patient privilege and the Hedth Insurance Portability and
Accountability Act (HIPAA) (1996).” Ngo falsto cite any authority or even direct this Court to a section
of HIPAA in support of his generd alegation that these actions congtituted a violation of the Hedlthcare
Insurance Portability and Accountability Act. Indeed, Ngo did not substantively address thisclam in his

brief. Once again this Court is reminded that the falure to cite appropriate law in support of an argument



precludes this Court from congdering the assgnment of error on apped. Hewlett , 607 So. 2d at 1107.
This Court isneitherindined nor obligated to search voluminous federd legidationinan effort to substantiate
andlegationthe gppelant did not seefit to support in hisbrief. Accordingly, this Court declinesto address
these contentions on appedl.

120. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS
REVERSED AND RENDERED AS TO ISSUE 1(B) AND AFFIRMED ASTO ALL OTHER
ISSUES. ONE-THIRD OF THE COSTS OF THIS APPEAL ARE ASSESSED TO THE
APPELLEES, AND TWO-THIRDSTO THE APPELLANT.

BRIDGES, PJ., IRVING, MYERS, CHANDLER, GRIFFIS AND BARNES, JJ.,
CONCUR. KING,C.J.,CONCURSIN RESULT ONLY. ISHEE, J., NOT PARTICIPATING.
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